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Relations between the Supreme Court and the execuéi branch

Summary

Answers to the questionnaire relating to
* Introduction: Short description of the constitutional framework

» Part A : Budget of the Supreme Court

The report seeks to facilitate a comparative regadirthe replies to the question-
naire! In an examination of this kind, the context anel preculiarities of different na-
tional systems may be difficult to discern on tlasib of answers to a questionnaire.
Misinterpretation is a risk, not only due to rapear’s the lack of insight, but also
because concepts in the questionnaire may be uaddrdifferently in different
countries> Consequently, the concepts in the replies aralmatys harmonised. To a
large extent the report refrains from using thepprooriginal tittes and names of offi-
cials and institutions. These are substituted byengeneric terms, e.g. “Supreme
Court” instead of “Court of Session”.

Introduction: Short description of the constitutional framework

1) Are there any constitutional provisions regardjrthe Supreme Court?

! Replies have been received from 29 countriestriygelgium, Bulgaria, Cyprus, the Czech Repub-
lic, Denmark, Estonia, Finland, France, GermanygGeeHungary, Ireland, Italy, Latvia, Lithuania,
Luxembourg, Malta, the Netherlands, Norway, Pold&atfugal, Roumania, Scotland, the Slovak Re-
public, Slovenia, Spain, Sweden and the United 8amg. The UK is for the purpose of this summary
synonymous with England and Wales.

2 The questions are listed according to the Engléskion of the questionnaire. Apparently, the se-
guence of questions in the English and French memsn some points differ. In part A questions 3 4,
and 6 in the English version correspond in the Emerersion to questions 6, 3, 4, and 5, respegtivel



Most countries have constitutional provisions relgay the Supreme Court. In a large
group of countries the constitution contains priovis on the jurisdiction of the court
(e.g. Austria, Belgium, Bulgaria, Cyprus, Estor@rmany, Ireland, Italy, the Neth-
erlands and Poland) and/or the appointment or csitipo of the court (e.g. Belgium,
Cyprus, Czech Republic, Estonia, Finland, Germ&rwggece, Hungary, Ireland,
Lithuania, Malta, the Netherlands, Norway, Polahé, Slovak Republic, Spain and
Sweden). Thus, it is significant that many coustdgensider these elements to be of
such importance, that the provisions are laid diowthe constitutiorf.In some coun-
tries the rules on disciplinary proceedings aggudges are laid down in the constitu-
tion (e.g. Belgium, Ireland and Lithuania). Few eoies have provisions on the pos-
sibility of judges to exercise political activiti€dustria and Finland). The Irish con-
stitution prohibits that the remuneration of judggeseduced during continuation of

office.

In Portugal, Romania and Slovenia the constitutioly provides that the Supreme
Court is the highest court within the judicial @eghy. A few countries have no spe-
cial provisions in the constitution relating to teepreme Court (e.g. Denmark,
France, Latvia, Scotland and the UK. However, Fedmas a separate law dating back
to 1790 governing the Supreme Cort).

2) Which bodies of the executive branch are in retm with the Supreme Court
(ministries of justice, of home affairs, court sece...)?

One country (Poland) points out that the notiore@xive branch” may be difficult to
define precisely, indicating the State Auditor'fiad as a borderline example. A large
number of countries state, that the Ministry oftibeshas the power to influence the
practical aspects of the daily work of the Supré&oerts, but of course not the
courts’ judicial functions. However, the degreergluence of the Ministry varies

from country to country.

3 The legislator’s choice between the constitutidexael and the ordinary statutory level may algo b
influenced by the provisions in the constitutiolatiag to the impediments of amendment of the con-
stitution. This aspect, however, is not elucidatethe replies.

* In the UK the Constitutional Refom Act 2005 caim® effect in April 2006. The Lord Chief Justice
of England is the Head of the Judiciary of England Wales, and in 2009 the Judicial Committee of
the House of Lords is to be renamed The Supremet @btire United Kingdom.



A group of countries, e.g. Austria, Finland, FrarGéermany, Italy, Luxembourg, the
Netherlands and Portugal, have relations to thaditynof Justice with regard to both
administrative services and the budget, while otloaintries (e.g. Belgium, Greece,
the Slovak Republic and Spain) emphasise the Myrssinfluence on the budget.
Some countries (e.g. Malta, Scotland and Swedere reations with an independent
court service as well as the Ministry of Justicljle/few countries (Estonia and the
UK) have relations with other ministries and/or Mmistries of Justice. The UK does
not have a Ministry of Justice, and functions @rout by such ministry in other
European jurisdictions are carried out by the H@ffece, the Department of Consti-
tutional Affairs and by Her Majesty’s Court Servi@ agency of the DCA). In a
small group of countries (Denmark, Ireland and NeyWwthe court with regard to ad-
ministrative matters is subject to an independenttcadministrations in stead of a

ministry or some other body of the executive branch

One country (Hungary) reports that the Supreme Qwas no relation to the execu-

tive, since the judiciary is totally independent.

A — Budget of the Supreme Court

1) Is the Supreme Court financially independent?

As pointed out by one country (Belgium) the terim&hcial independence” may have
different meanings. Most replies understand by mioibn that the budget proposal is
not subject to government approval or review bebmmg presented to Parliament,
and the summary follows that understanding. Spegakimroader terms: The lesser
influence the executive branch exerts, or is abkexert, in drafting the budget, the

greater is the financial independence of the court.

A majority of countries (e.g. Austria, Belgium, €peRepublic, Denmark, Finland,
France, Germany, Greece, Hungary, Ireland, Italjxeimbourg, the Netherlands,
Malta, Norway, Scotland, the Slovak Republic, Sp&weden and the UK) are not
financially independent. However, in the Netherktite budget prepared by the gen-
eral manager of the Supreme Court usually is addpgehe Ministry of Justice. In
Norway, the budget of the Supreme Court is independf the budget of the lower

courts. In Belgium and Malta the salary of judgefxed by law.



In contrast, the Supreme Courts of e.g. Bulgangras, Estonia, Hungary, Latvia,
Lithuania, Poland, Romania and Slovenia may, orb#ss of the aforementioned
interpretation of this concept, be deemed finahciablependent. Thus, it is notewor-
thy, that independence in this respect has corfdltmaturity in the new democra-

cies in Central and Eastern Europe.

2) Is the Judicial Council financially independent?

The majority of countries have a judicial coundisome sort, but the financial status
of these councils varies to a considerable ded¢meenumber of those countries (e.g.
Estonia, France, Malta, the Netherlands, ScotladSpain) the council is not finan-
cially independent. In some countries (e.g. Estdaiance and Scotland) the council
does not have its own budget, while this is the éa®ther countries (e.g. Malta, the

Netherlands and Spain).

A number of countries (e.g. Belgium, Bulgaria, GygrHungary, Italy, Lithuania,
Poland, Romania, Slovenia, the Slovak Republicehagependent judicial councils.
In Bulgaria, the Ministry of Finance is obligedttoincorporate the draft budget of the
council into the draft state budget, but the Miryishay make objections, which are
usually accepted by Parliament. In the Slovak Reptie budget of the council

forms part of the budget of the Supreme Court.

Some countries have no judicial councils, e.g. AasDenmark, Finland, Germany,
Ireland, Latvia, Norway and the UK. In the Czeclp&aic a council, which acts an
advisory body to the president of the court, islglsshed at all courts with more than
10 judges. In Ireland it is proposed that a finalhgindependent council will be es-
tablished in the near future, but such a coundiliveive no role in the administrative
activities of the courts

3) Is there a court service within or outside the@eme Court or are Supreme
Court judges in charge of the financial management?

The majority of countries have a court service oesgble for managing financial af-
fairs within the framework of the Supreme CourtGarmany judges are not con-
cerned with budgetary matters, which are handletheyHead of Administration of

the Bundesgerichthof.



A number of countries, e.g. Belgium, Ireland, Luxemarg, Malta, the Netherlands,
Scotland, Spain and the UK, have a body, moressriledependent vis-a-vis the ex-
ecutive branch, outside the framework of the Supr@uourt, charged with managing

the court’s financial affairs.

In Cyprus there is a department under the ChiefdReg, charged with the manage-
ment of the financial affairs not only of the SupeeCourt, but also of all subordinate

courts. The department is in this capacity answerabithe Ministry of Finance.

4) Which body draws up the budget of the Supremeu€®
This question is assumed to concern the body irgehaf preparation of the draft

budget.

In the majority countries (e.g. Cyprus, Estonial&nd, France, Germany, Latvia,
Lithuania, the Netherlands, Norway, Poland, Pottuta Slovak Republic, Slovenia
and Sweden) the draft budgets of the Supreme @odrawn up by the court itself. In
Romania the draft budget is prepared by the Supf@ouet in consultation with the
Ministry of Finance.

A number of countries, e.g. Belgium, Greece, Italyxembourg, Spain and the UK,
report that the draft budget is prepared by thérgst ministry — typically the Minis-
try of Finance and/or the Ministry of Justice. Betg and Spain indicate that the Su-
preme Court has no separate budget. In the UKu# service under the Department
of Constitutional Affairs is charged with managithg budgetary process on behalf of

the administration of the courts, but not of thaigiary itself.

In some countries, e.g. Denmark, Ireland, Malta $ootland, preparation of the draft
budget falls under the purview of the court servineDenmark, the independent
court service may address Parliament, if the ceamtice finds that the funds allo-
cated by the government are insufficient. So fachsstep has not been taken.

In Hungary the Judicial Council prepares the doafiget. In Bulgaria preparation is a

joint venture between representatives of the Supr€ourt, the Judicial Council, the



Ministry of Finance and Parliament. In Austria thational Council is responsible for
preparing the draft budget.

5) Who negotiates the budget of the Supreme Coud &ith whom?

The replies show a great variety when it come&éaegotiation process leading
from draft budget to final budget proposal. There® emerging picture of a prevail-
ing practice. The procedures may however be idedtds belonging to one of two
groups: Those where the Supreme Court itself istagral part of the budget nego-
tiations, and those where the budget negotiat@kes place without participation of
the Supreme Court. In the first group a few conegotiate directly with Parliament.

In Estonia, the Netherlands, the Slovak Republimyé&hia and Spain the draft budget
is negotiated between the government and the Sep@ouart. However with regard

to Spain it is important to remember, that theneasndividual budget as such. In
Luxembourg, the negotiations take place betweetbeureur general and the Min-
istry of Justice. In the Czech Republic the Minjigif Justice receives a draft from the
Supreme Court. In case the Ministry does not aleosafficient funds, the Supreme

Court may request a reassessment.

In Lithuania, Poland and Romania the Supreme Qumagobtiates the draft budget di-
rectly with the pertinent parliamentary committelewever, in Lithuania the draft
budget is subject to prior negotiations betweerSingreme Court and the govern-

ment.

In Austria, Belgium, Finland, France, Germany analtilthe negotiations are primar-
ily an inter-governmental matter — mainly betweles Ministry of Finance and the
Ministry of Justice. In Finland though, the presitdef Supreme Court is to some de-

gree initially involved in the negotiations.

In Bulgaria and Hungary the negotiations leadinth®presentation of a final budget
proposal are mainly conducted within the judicaliccils. As mentioned under
guestion 2, in Bulgaria the Minister of Finance trnsorporate the draft from the

judicial council into the state budget, but the Igiar may make objections. They are



usually accepted by the legislator, which agaiml$eio result in substantial reduc-

tions.

Some countries, e.g. Denmark, Ireland, LuxembadNagway, Scotland, Sweden and
the UK, report, that the draft budget is negotidigabither a judicial council, a court
service or a similar more or less independent ghandy on the one hand and the gov-
ernment on the other hand. However, in Scotlangbtbsident of the Supreme Court
negotiates directly with the government changaléncomplement of judges required

to serve in the Supreme Court.

6) Who presents it before Parliament?
A large majority reports that the government ipaasible for presenting the final

budget proposal before Parliament.

However, there are a few exceptions:

In the Slovak Republic and Slovenia the governnmeergsponsible for presenting the
budget. Representatives of the Supreme Court asept during the parliamentary
debate and may under some circumstances participate

In Hungary and Romania the budget proposal is ptedebefore Parliament by the

Judicial Council and the Supreme Court, respegtivel

7) As may be, what are the relations between thesptent of the Supreme Court
and such a court service?
This question concerns the relationship betweemptesident of the Supreme Court

and the court service referred to in question 3.

A majority reports that the court service is sulimaited the president of the Supreme
Court, who in some cases may exercise his dutresigh a chief registrar, a head of
administration or similar official. In Portugal tipeesident chairs the administrative

council of the court.



In a number of countries, e.g. Belgium, Ireland]tilathe Netherlands, Scotland,
Spain and the UK, the court service acts moresy iledependently of the Supreme
Court. However, the presidents of the Supreme Quureland and Scotland exercise
some influence over such external court servicebeland the president chairs the
board of the court service, and in Scotland thetcsrrvice consults with the presi-
dent. In the reply from Spain it is indicated thatigetary management lies with a
body under the Ministry of Justice, and that thesmtent of the Supreme Court has
asked the Minister of Justice for budgetary autopdmt so far without any positive

result.

8) Who manages the budget and who authorizes exgengs within the Supreme
Court (judge, clerk, administrator...)?
It is assumed that this question concerns thegbaine budget that the Supreme Court

manages.

The respondents may be divided into two groupsdain to coincide with the
grouping of responses under question 1, dependirvghether the Supreme Court is
financially independent or not.

As noted under question 1, the majority is notriizially independent. However, they
do exercise influence on the day to day manageofaitocated funds, either through
a court registrar, a head of administration or lsinofficial, in some circumstances
pending an authorization by the president or amatpecially appointed member of
the bench. In France the competence extends tetmeneration of judges and other
employees, and the president has an administratisidoudgetary service, headed by

amagistrat.

In the case of Malta though, an outside agentDihector General, Courts of Justice
Division, is responsible for the financial managetr& the Supreme Court, in lim-

ited circumstances in consultation with the itsspient.

The group of countries with financially independ8&uapreme Courts may be further
subdivided into two groups: Firstly a group comimgsCyprus, Estonia, Hungary,

Latvia, Poland, Romania and the Slovak Republienehas above, a court registrar,



a head of administration or similar official is irediately responsible for the financial
management, and secondly a group comprising Balgaithuania and Slovenia,
where either the president of the Supreme Couatspecially appointed member of

the bench handles the financial management.

9) Is there a different budget framework for thegge’s salary, the judicial activity,
the court building, the staff?
The main question is, whether there is a singlegbtidovering all expenditures, or if

some items of expenditure are covered by otherditsdg

Many countries, e.g. Belgium, Bulgaria, Denmarky&nd, France, Germany, Latvia,
Lithuania, Luxembourg, Poland, Portugal, Spain @neéden, have a single budget,
divided by sub-headings. Germany indicates thateglon of funds within the sub-
headings is possible.

In Cyprus, Estonia, Malta and the Netherlands Wlkdgégs’ salaries are fixed by law. In
Malta these salaries are drawn from a separategbuidghe other three countries, the
salaries are drawn from the same budget as otlpenses.

A number of countries, e.g. Austria, Ireland, Noywihe Slovak Republic and the
UK, have a separate budget framework with regajddges’ salaries. In Austria all
salaries of those employed by the Supreme Coudrargn from a separate budget.
In Norway Supreme Court judges’ salaries are hahskgparately and determined by
Parliament. In Ireland a special body reviews tilarges of all senior officials, in-

cluding judges, and submits its recommendatiohéogbvernment.

In Italy and Slovenia expenses connected with mgkland maintenance are drawn
from separate budgets. Romania, Scotland and Humgport that expenses con-
nected with different areas, i.e. staff, maintemastc., are drawn form separate budg-
ets. In Scotland, salaries are outside the coofritle court service and are handled
by the Executive Justice Department.
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